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ah{ anfhg 3r@ am?gr 3ffimll 3T:fltf cffilT t ill as3mt uf zqenReff Rt aarg ng er 3rf@art
at arfta ur gateru 3ma wgr a var & 1

I. Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act
1944, may file an appeal or revision application, as the one may be against such order, to the
appropriate authority in the following way :

\1T!'ffi m<PR cpf :fRT&TUT~
Revision application to Government of India :

(1) ab€tuUr zycan a1f@fr, 1994 c#l" 'cfffi 3ff fl aarg Tg mat a aR i gutr Ir cn'r Bli-'cfffi <B"
gr regsiafa yateru 3r4a 'sra iRra, Ta fficffi, fctm ~. ~ fcti:rrT, "Effl?.~ .:ifu@, ~ trq
'lN-1 , m:R lWY, ~ ~: 110001 cn'f c#l" \ifFlT ~ I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 11 0 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid:

(ii) ~ ,nc;r c#l" Nf.r mah ii ra hf znR aran Rh8 quern zn arr arr i m fcITT:ll ~ "ff
~~ B ,nc;r "R ura g rf B, m fcITT:ll~m~ B "'cfIB cIB fcITT:ll~ B m fcITT:ll~B I~'r
,nc;r c#l" >!Fcl,m <B" rra g{ st I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(~) 'l'!ffif * omR fa,ft zg za q2a i fufRa m i:ix m ,nc;r a fafafu sqzr glen a ma w sq
can a Re #mm i uJT 'l'!ffif <B" oITTR fas8 rz a rat # faff & I

(b) In case of rebate of duty of excise on goods exported to any country os...,ter.ritory outside
India of on excisable material used in the manufacture of the goods wh~.n~.WtI~t.;~. ;~ to any
country or territory outside India. !,'i;◊f')Z.s·\-..~~\
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(c)

°llft~ <ITT 'T@Ff fcp-q WIT '+!"Ro * ~ (~ m '¥Pf <ITT) f.tllIB fcpm 7f<TT 1=!ffi m 1
In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty. .,

'i:T aiR surer $t sure yca 'T@Ff fg ii stRe ma t n{ ? sit ha an&r uit ~· 'cTRT -qct
fa # gr@as sga, r4ta aRT "9Tfur at a w zmqrfr« arf@,Rzm (i.2) 1993 'cTRT 109 aRT~ fcp-q ~
"ITT I
(d) Credit of any duty ~llowed to be utilized towards payment of excise duty on final products
under !he_ provIsIons of this Act or the Rules made there under and such order is passed by the
CommIssIoner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act
1998. I

(1) tr snr«a zgs (srqt) Ruma#a), 2001 * ~ 9 -m- 3'fa1fu Fclf.'lfctcc w:p;r ~ ~-8 ~ zj >lfum hfa
am#r uf sra fa Re#a er)., l=lffi * 'lflm ~-~ -qct ~~ cffr zj-zj >lfum * 'ffm ~~ fcpm
Gr a1Reg 1 Ur rr gar z. q qzrgjf 3'fa1fu 'cTRT 35-~ °#~~ -m- 'T@Ff -m- ~ * Wl!:f t'r3TR-6 'q@R

cffr mTI 'lfr m,fr ~ I
The above application shall be made in duplicate in Form No. EA-8 as specified under

Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 -13nd Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
(2) ~3TrclcR * 'ffm "Gl1TT~ w.:r~~mm~ cnl1 mmm 2001- 1i5'ffi 'T@Ff cffr ~ 3ITT"
waj pica vamgcar 'G'lffcIT "ITT GT 1000/- cffr ffi 'TffiA cffr ~ I
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.
ftar gca, a4tr aaa zyca gi aa arq#a mzaf@raw a ufr 3rft
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) h4tr sarea zrca sf)fzu, 1944 "cffr 'cTffi 35- ll0<lf/35-~ * 3'@1'@:-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

\'lc1t1IB!Rsla~ 2 (1) q) ~ <@TC! ~ * 3@lclT cffr 3Ttfrc;r, 3Tlf@r *mtr zca, h4ta sear
ya vi hara arqRtn mrznfear (Rrec) $t ufa ±fa #fear, sremralaa #a 3ifs, a<all·»·

J

rn, arnRcIT, 31GA&lisll&, ~ 380016

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2nd floor, Bahumali Bhavan, Asarwa, Ahmedabad-380016 in case of appeals other
than as mentioned in para-2(i) (a) above.

(2) aha 5area rans (r4ta) Rama#), 2001 cffr 'cTRT 6 * 3'@1Tif w:Bf ~:q-3 i Re#fRa fag 3rgur 3r9lat
traferasoi a6t n{ s7ft a fag sff mug ark ar ufaai Rea n@i sna zc» #al lTTlT, .zm;:r c#r lTT1T 3TR
wrrm +Tzar #far q; s ala zr 5ma a % cf6i ~ 1000/- 1i5'ffi ~ 6'rfr 1 "Gl1TT~ ~ c#r lTTlT, .zm;:r cffr lTT1T _
3TR WTTm ·TIT uifn u; s Gr4 zIT 50 al1 "ITT 'ffi ~ 5000/- ffi ~ 6'rfr I "Gl1TT~ ~ -qft lTTlT, ,zm:;:r[j 1

c#r 'l-lM 3l'R wrrm m7qr sift q; so la q Uva vnrar % cf6i ~ 10000/- 1i5'ffi ~ 6'rfr I cffr # TzIn
farer aif#a ?a yrs a su #i vier #l shy asz Uen fa#t fa ar4Ra ea alid}}
WW <ITT "ITT .

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/
where amount of duty/ penalty/ demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated

(3) afz am#r #i a{ r?ii ar rmrzr st i at re@trpsirf #t <ITT 'TffiA ~~ \9"
fa4a fez za zr #a iha g ft fa far u&t arf aa a fg zqenReif sq# =znrznrf@raw at yo fl
a la war #t va 3ma fcpm 'G1TciT i I

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, 1s filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each. ,,,,_v\~-~:ct;r-,,.>--&,%

IJ-r,;; ,;'-:':) .', )" ,:)-?
( ,,, :. - ~ ..~...•' ·-·" -~ '_;.I,
' '/tJ ;; V.c.>J...:) 1; -:-'
• ·0...1

'. tJ w ('··.':'j ... ~- +<se$\o"o o".>
'· *-.......__., ..



---3 ---

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) tar era, ks.4tz sen areas viara 3r4Ra nf@rawr (fl+la) af 3r4hi#ma ii
h.4ha s,Ta era3@fun, &&gg Rt arr 34w a 3iafa fa#a(aiczn-) 3@)fer# 2a&g(Gey #R
iczar 29) feai#: e€.ec,2 Gt cfi'l fclft1 3#f@,f71 , 8&89 Rt err3 h .3fctdtct fl a lcfi{ cfiT 3ft"c>rrar cfi'I'"nee, aarrGfaa #r are qf-zlrarar3far4 k;sr#fazr arr a3iair saarsarat
art@lahr frar#lswt 3@razz
a.4ta sen srca viaaraa 3@"JTct"" WTfctJtr"JN ~wen" "Jr~ ~rnat;r~

.3 2

(il mu11ir'ij;'3ftfdtct"~~

(ii) al sa Rt t are nar fr
(Iii) hl srr fRzrmn1at # fr 6 'ij;' .3fctdtct ~~

» 3ratarf zrzfazrerraqanrfa# (i.2)y 3ff@0fr+, 2014 'ij;' 3nw-ara q4aft ar41ft
qf@tart agrf@arrft +rarer 3ffvi 3r4atrasr{it1

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i)
(ii)
(iii)

amount determined under Section 11 D;
amount of erroneous Cenvat Credit taken;
amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(@) zr 32gr a4f 3fl u@)aswramgr szi areas 3rrar areas a au f@aif@a ta J-ITJTfctJtr
arz era# 10% sraatcw3k szi #aa avgfaatf@a tas a-us 'ij;' 10% ratatcrr Rt srat&I

.3

(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute." ·

II. Any person aggrieved by an Order-in-Appeal issued under the Central Goods and Services
Tax Act, 2017/lntegrated Goods and Services Tax Act, 2017/Goods and Services Tax
(Compensation to States) Act, 2017, may file an appeal before the appropriate authority.
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ORDER-IN-APPEAL
$

This appeal has been by the Assistant Commissioner of CGST & CEx, Kalal

Division, Gandhinagar Commissionerate (hereinafter referred to as 'the department')

against the Order-in-OriginalNo.10/AC/CGST/18-19 dated 30.05.2018 (hereinafter

referred to as "the impugned order") passed by the Assistant Commissioner of Central

GST, Kadi Division, Gandhinagar (hereinafter referred to as "the adjudicating authority")

in respect of M/s Anand Healthcare Ltd, Plot No.1156/1, Santej, Taluka-Kalol, Dist

Gandhinagar [hereinafter referred to as "the respondent"]

2. Briefly stated, the respondent was engaged in the manufacture of P.P.

Medicines falling under chapter sub-heading 3003 of the first schedule to the

Central Excise Tariff Act, 1985 (CETA, 1985). They were availing value based SSI

exemption up to clearance value of Rs.100 Lakhs under Notification No. 08/2003

dated 01/03/2003 (as amended) (hereinafter referred to as the 'SSI notification')

for clearance of its own goods, whereas the goods manufactured for loan licensees

under various brand names not belonging to the appellant, was cleared on payment

of Central Excise duty @ 16% from the first clearance in a financial year. The

factory of the appellant was falling within 'rural area', as defined in paragraph 4 of

the SSI notification. The exemption contained in the SSI notification did not apply

to specified goods bearing a brand name or trade name whether registered or not,

of another person, except in cases where such branded specified goods were

manufactured in a factory located in a 'rural area'. It appeared that the

respondent was liable to take into account also the value of branded goods for the

purpose of determining the exemption limit of aggregate of first clearance value not

exceeding 100 Lakhs Rupees made on or after 1° April in a financial year and also

for the purpose of determining the aggregate value of clearances of all excisable

goods for home consumption by a manufacturer from one or more factories, or

from a factory by one or more manufacturers not exceeding 400 Lakhs Rupees in

the preceding financial year. As the respondent had failed to add the value of

branded goods for the purpose of determining the said aggregate values of

clearances in a financial year as well as the preceding financial year, a show cause

notice dated 14.08.2006, covering the period from 2001-02 to 2005-06, for

denying the benefit of SSI notification and demanding Rs.31,49,198/- with interest

and also for imposition of penalty under Section 11 AC of the Central Excise Act,

1944 was issued.

2.1 Meanwhile, in an identical matter in respect of M/s Rhombus Pharma Pvt Ltd,

Commissioner, Central Excise, Ahmedabad-II, vide OIO dated 20.04.2007 had

dropped the proceedings initiated by the show cause notices as time barred as no

suppression was proved. Since the department has filed an appeal before CESTAT,

the above said show cause notice dated 14.08.2006 was transferred into call book.

However, the said show cause notice was retrieved from call book on 28.09.2009.

mhe cEsTAT, vde order No.A/11397-11397/2015 dated 08.122/@g@big2g rejected

the department appeal and concluded that the demand of dpg " 'e, ended
is> a
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period of limitation cannot be sustained and uphold the duty with interest for the
normal period of limitation.

2.2 In view of above referred CESTAT's order dated 08.10.2015 and CESTAT's
order No.A/1330134/2009 dated 07.01.2009, in case of Pharmanza India, wherein

+,

it has held that the duty already paid on branded goods are required to be adjusted
against the duty demanded from the assessee and directed for re-quantification of
such duty, the adjudicating authority has decided the show cause notice dated
14.08.2006, vide impugned order by dropping the demand of Rs.19,89,099/- as
time barred and confirmed the demand of Rs.11,60,099/- pertaining to normal
period. A penalty of Rs.50,000/- was also imposed on the respondent.

3. Being aggrieved, the department has filed the instant appeal mainly on the
grounds that the adjudicating authority while passing the impugned order has
committed error in re-quantification of the demand in much as the adjudicating
authority has not given any basis on which the said demand has been re-quantified;
that the impugned order does not contain any detailed calculation for the amount
confirmed and adjusted and serve to be remanded back to the adjudicating
authority with a direction to go through the entire records and decide the issue

afresh.

3. Personal hearing in the appeal was granted on 19.11.2018, 12.12.2018,
18.01.2019. However, the respondent has not appeared for the same.

4. In respect of the said impugned order passed by the adjudicating authority, I

further find that the respondent had filed an appeal before me, vide appeal
No.121/GNR/18-19, and the said appeal was decided by me vide OIA No.OIA
EXCUS-003-106-18-19 dated 10.10.2018. The said appeal was remanded to the
adjudicating authority to decide the issue afresh, as has been observed/directed by
the Hon'ble CESTAT vide its order supra. The gist of the said decision is as under:

"4. I have gone through the facts of the case and submissions made in the
appeal memorandum. On perusal of records, I observe that the instant issue
arises due to CESTAT's Order No. A/11505-11506/2015 dated 02/09/2015 in
case of M/s Kosha Laboratories vs Commissioner of Central Excise, Ahmedabad
III and the various OIA passed by the Commissioner (Appeals), by remanding
the case to original adjudicating authority for deciding the case according to the
said CESTAT order. The operative part of CESTAT's is reproduced as follows:
"6. We find that the Tribunal in the case of Pharmanza (India) (supra) on the
identical situation observed that the duty paid on the branded goods is more than
duty now being demanded, should neutralize entire demand required to be verified
and matter was remanded. The relevant portion of the said decision is reproduced
below;

3. Learned advocate has assailed the impugned orders on limitation as also
on merit. As regards limitation, he submits that the reasoning adopted by
Commissioner that the appellants has suppressed the fact that their factory --:
was located in rural area, cannot be upheld inasmuch as the said fact isp6fa%%,$jo»
capable of being suppressed. Revenue was very well aware of locationofj? es%,
their factory and as such, it cannot be said that there was any suppressigp {j%?k sf
on their?art. Arguing on. merit, lea'.ned a~vocate has drawn_ our atte~t10£!~0 ~t~,.. ~r
the ear/Jer order passed by the Tnbunal m case of M/s. Kime Chemtcq.Js 'F:.-:, t;rp~:. ; -i

tta. order No. A/1460/WzB/AHD/200, • 29-7-08), [2oo9 237) .pg,l,•
k
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405 (T)] wherein after taking note of the Larger Bench decision of the
Tribunal in case of CCE, Coimbatore v. M/s. Marutham Textiles (P) Ltd.,
2003 (153) E.L.T. 219 (Tri.-LB), it was held that the duty paid on the
clearances, which the Revenue has contended to be exempted, should be
considered as deposit and said duty is required to be adjusted against the
duty now being demanded from the appellant.

;fi•

4. By following the ratio of above decision, we agree with the learned
advocate. Admittedly, the branded goods have been cleared on payment of
duty, which according to Revenue should not have the paid duty. As such,
duty already paid on such branded goods is required to be adjusted against
the duty now being demanded from the appellant. It is the appellant's
contention that the duty paid on the branded goods is much more than the
duty now being demanded and would neutralize the entire demand, and is
required to be verified. For the said purpose, we remand the matter to the
original adjudicating authority. We also find favour with the appellant's plea
of limitation, we direct the Commissioner that such re-quantification
exercise is to be done only for the period within limitation.

5. Both the appeals are disposed off in above manner

7. In the case of Pharmanza (India) (supra), the Tribunal dropped the demand for
the extended period of limitation on the identical situation. Hence, we do not find any
merit in the appeal filed by the revenue. As there is no suppression of fact, penalty
imposed underSection 11AC cannot be sustained.

8. In view of the above discussion, we remand the matter to Adjudicating Authority
to examine whether the duty being demanded upheld by Commissioner (Appeals)
would be neutralized against the amount of duty paid by them. The appeal filed by
revenue is rejected. The appeal filed by the assessee is disposed of in above terms."

5. I observe that the adjudicating authority has decided the instant issue on
the basis of CESTAT's above referred order and dropped the demand of Rs.
19,89,099/- which was demanded by invoking the extended period upto
07.08.2005 and confirmed the demand of Rs.11,60,099/- for the period of
normal period from 08.08.2005 to March 2006. The adjudicating has further
held that the appellant is not entitled for adjustment of any amount as they
have already crossed the exemption limit on 07.08.2005. The appellant has
contended that the order of the adjudicating authority is not correct and not as
per guidelines of the above referred CESTAT's order.

6. The contention of the appellant appears to be correct and acceptable,
according to the CESTAT's order supra. On perusal of the impugned order, I
observe that the adjudicating authority has not allowed adjustment of any duty
for the clearances upto 07.08.2005 (i.e the date on which the threshold
exemption limit was crossed) during the limitation period of 2005-06 and
confirmed duty without considering the duty payment made by the appellant
from April 2005. The Hon'ble CESTAT has clearly held that "duty paid on the
clearances, which the Revenue has contended to be exempted, should be
considered as deposit and the said duty is required to be adjusted against the
duty now being demanded from the appellant" and such re-quantification
exercise is to be done only for the period within limitation. In the instant case,
the appellant has crossed the threshold exemption limit of Rs. One crore on
07.08.2005. Accordingly, no duty was required to be paid by the appellant upto
07.08.2005 and from 08.08. 2005 onwards, they were required to pay duty on
their own clearances as well as those of the Loan Licensee. However, the
appellant had discharged duty in respect of clearance of Loan Licensee from
April 2005 onwards and as per Hon'ble CFSJf@ gr8er, the duty which has
already been paid on such cl~arances, wh1cp~t~e~~~ent has cqntended to
be exempted, should be considered as depot/1;heif@) stances, whatever

,...,.-::, 1P· :., ~-
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duty has already been paid by the appellant from April 2005 to till crossing the
threshold limit should be taken into consideration while adjusting the duty. The
appellant has submitted that upto July 2005 of the said limitation period, they
had already paid an amount of Rs.11,48,856/- which is more than the duty
confirmed by the adjudicating authority. In the circumstances, no demand of
duty exists for the relevant period of limitation.

8. In view of above discussion, I am of the opinion that the matter needs to
be verified by the adjudicating authority according to the duty particulars paid
by the appellant from April 2005 onwards and adjustment needs to be made
accordingly, as has been observed supra. Therefore, I remand the case to the
adjudicating authority, in view of foregoing discussions.

9. Further, as regards imposition of penalty, I observe that the adjudicating
authority has imposed penalty of Rs.50,000/- under Rule 25 of Central Excise
Rules, 2002. Since, the issue involved in the appeal is under litigation since
2005, I do not find any merit to impose any penalty in the matter. Therefore,
the penalty imposed is set aside.

5. Since the appeal filed by the respondent, covering the issue involved in the
instant appeal filed by the department, has already been decided by way of
remand, vide OIA supra, this appeal also needs to be remanded. Accordingly, I
remand the case to the adjudicating authority to decide the issue along with the

appeal mentioned above.

8. In views of above, I allow the appeal filed by the department by way of

remand. The appeal stands disposed of in above terms.

38 Attested

ez1%»
Superintendent (Appeal)
Central Excise, Ahmedabad

BY R.P.A.D.
To,
M/s Anand Healthcare Ltd,
Plot No.1156/1, Santej,
Ta-Kaloi, Dist Gandhinagar

Copy to:
1. The Chief Commissioner of Central GST Zone, Ahmedabad.
2. The Commissioner of Central GST, Gandhinagar.
3. The Additional Commissioner(Systems) Central GST, Gandhinagar
4. The A.C. / D.C., Central Excise Division: Kaloi, Gandhinagar
5. Guard file
6. P. A.




